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 4 

I. Introduction 5 

 6 

The SEPA DNS cannot be upheld. Most process errors have been conceded, and probable 7 

significant adverse environmental impacts were not evaluated. Some jurisdictions could point to 8 

critical area codes prohibiting UIC wells in wellhead protection areas, but Edmonds cannot. 9 

Some jurisdictions could point to provisions in the stormwater code that protect areas that 10 

already flood, but Edmonds cannot. An EIS is required. 11 

 12 

II. Preliminary Issue-Jurisdiction/Qualification of the Hearing Examiner 13 

 14 

The City brief mentions this issue starting on p. 16, line 14, but does not mention if any 15 

action has yet been taken to correct the jurisdictional defects. The two code sections cited by the 16 

City, do not confer jurisdiction on the hearing examiner:  17 

The first section, ECDC 20.15A.240(A), confers a right for interested persons to appeal a 18 

DNS, but does not confer jurisdiction on the hearing examiner. (Actually, it does not even 19 

mention the hearing examiner).   20 

The second section, ECDC 20.15A.240(C), confers a duty on the director of community 21 

services to contact the hearing examiner to request a date for the appeal, but does not confer 22 

jurisdiction on the hearing examiner. The cited section also states that the hearing examiner 23 
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decision shall not be appealable to City Council, but again, that “assumes” but does not “confer” 1 

jurisdiction. 2 

 By code, ECC 10.35.010(E), the hearing examiner has only the powers and duties 3 

specified in Chapter 20.100 (now limited to forest practices act).  4 

 (In the event that the hearing examiner decides to hear the case before the defects are 5 

corrected, or if the defects have already been corrected and I just don’t know it, I submit that 6 

jurisdiction over the critical area defects is conferred by the checklist and SEPA official(s) 7 

reliance on the critical area ordinances as supposedly mitigating impacts from this proposal, and 8 

that jurisdiction over the takings claim is conferred by the checklist and SEPA official(s) reliance 9 

on the checklist claim that the proposal complies with law.)  10 

 11 

III Legal Argument 12 

   13 

 I recommend caution regarding City briefing from p. 13 line 1 to p.15 line 12, as much of 14 

the content is either inaccurate or irrelevant. I also suggest that the weird “issues” in Section III, 15 

page 15-16, be resolved opposite the City “Answer” for item A, B, and D, if any attention is even 16 

paid to that section. 17 

  18 

A. Process Issues.  19 

 The following process issues have been conceded by either a failure to brief them or by 20 

overt concession:   21 

 1) Failure to integrate SEPA with the code update as required by WAC 197-11-055(1) 22 

and WAC 197-11-030(2)(e). (Not briefed by the City). 23 
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 2) Lack of planning board review. (Not briefed by the City). 1 

3) The proposed code was sent to reviewing agencies prior to SEPA review in violation 2 

of WAC 197-11-230. (This issue was conceded in the City brief on page 9, line 21, “August 24, 3 

2021: “the Proposal is provided to the Department of Commerce” and page 10, line 2 4 

“September 22, 2021:  first DNS . . . is issued . . .)”  5 

4) The incorrect legal standard was applied by both staff and the attorney in violation of 6 

WAC 197-11-330(5). (Not briefed by the City). 7 

5) There was no consideration of mitigation required by development regulations, 8 

comprehensive plans, or other existing environmental laws as required by WAC 197-11-9 

330(1)(c). In fact, though I raised the lack of compliance with laws as a substantive issue as well, 10 

that was also not briefed. (Not briefed by the City). 11 

6) The “done deal” approach violated at least WAC 197-11-055(2)(c), WAC 197-11-12 

030(2)(f), and WAC 197-11-030(2)(g). (Not briefed by the City, except for being confused with 13 

alternatives analysis beginning page 22, line 20). 14 

7) The SEPA was based on inadequate information violation of WAC 197-11-335. (Not 15 

briefed by the City).  16 

 17 

The following process issues have been minimally briefed:  18 

1) Failure to involve the public early in the process. The City brief mentions this item 19 

section starting on page 10, line 21, but it is unclear whether the City is conceding it or arguing 20 

it. No facts are disputed in the briefing, and the fact is that the staff made no changes to the 21 

proposal after that meeting, whether changes were requested by Council or by the public.  22 
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(The City does claim to have made some changes now, but there is not yet any evidence 1 

to that effect. The City also claims that Commerce review is complete, which is odd since I think 2 

they told me it would be suspended pending the appeal. Which version of the code did 3 

Commerce review?)  4 

2) Failure to provide SEPA to the decision makers (Council), even after they ask, in 5 

violation of multiple section of WAC 197-11-535 and WAC 197-11-030. The City concedes the 6 

error, beginning at p. 12, line 8, but suggests that this might be cured going forward. No chance 7 

given item 6 above (done deal). The “snowball” effect has achieved its goal, and staff will not 8 

tolerate any actual consideration of making changes to the proposal that would reduce the 9 

environmental impacts.  10 

3) Lack of review by SEPA responsible official(s) in violation of WAC 197-11-330, 11 

including but not limited to, the requirements of WAC 197-11-330(1)(a)(i) and WAC 197-11-12 

330(3). Clearly the checklist indicates no consideration of the various factors required. See my 13 

opening brief at p.12, line 16).  14 

Curiously, it appears that the two DNS’s were signed by different SEPA officials. (See 15 

exhibit 15 and 16). Exhibit 15 has a perfectly legible signature, but, perhaps not surprisingly, 16 

Exhibit 16 shows an illegible scraw.  17 

 18 

B. The proposal changes the code to allow contamination from pollution generating 19 

surfaces to be discharged to ground water in circumstances where such discharge is 20 

presently prohibited without any environmental identification or evaluation of the impacts, 21 
no consideration of alternatives, and no mitigation.  22 
 23 

 The City attempts to defend the failure to evaluate impacts as follows: 24 

 25 
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1. The ‘we weren’t following the code anyway’ defense.  1 

The first City defense is that staff was not following the code anyway, so the impact of 2 

the change is not intended to be substantive. City brief, page 7, lines 20-22. Is it even ethical to 3 

plead this as a defense? 4 

 The existing code provision, even if generally disregarded by staff, could be used by an 5 

interested party challenging untreated discharge from pollution-generating pervious surfaces 6 

including but not limited to, tire crumb playfields, tire crumb playground mulch, and dog parks. 7 

   8 

2. The ‘we wouldn’t have followed it in the future’ defense 9 

 On page 8, lines 5-10, the City argues that the manual and the proposal refer to the same 10 

BMP’s. This appeal is not based on a comparison of the manual and the proposal, but on a 11 

comparison of the existing code and the proposal.  12 

 The existing code references “pollution-generating surfaces,” a term which includes 13 

pollution generating pervious surfaces. The proposal limits this to “pollution-generating hard 14 

surfaces,” a term which does not include pollution-generating pervious surfaces.  15 

 The existing code states “all associated runoff must be treated.” The City brief at page 8, 16 

line 13, indicates that under the proposal staff intends to limit the use of the referenced BMP’s to 17 

only runoff from pollution-generating hard surfaces.  18 

That would not represent a defense to the failure to evaluate impacts, but an 19 

acknowledgement that the City intends to allow discharge from pollution generating pervious 20 

surfaces to groundwater. (Even where that would violate the anti-degradation WAC). 21 

  22 

 23 
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C. The SEPA fails to identify and evaluate the impacts of the proposal on Olympic Views 1 
drinking water supply.  2 

  3 

The City again concedes that the City critical areas regulations do not include protection 4 

of wellhead protection areas, but claims that staff believes that the manual does. Page 13, line 4.  5 

The manual repeatedly denies providing adequate protection and expressly states that 6 

following the manual does not excuse violations of groundwater quality standards. On page 139 7 

Ecology expressly recommends that “local governments” require an off-site analysis report 8 

evaluating and mitigating “violations of ground water quality standards in a wellhead protection 9 

area. Our code has no such requirement. 10 

An EIS is required, and should include evaluation of the risks of PFAS and other forever 11 

chemicals. (As a reminder, Snohomish County simply prohibits UIC wells in wellhead protection 12 

areas. SCC 30.62C.330.)  13 

In addition to the change discussed in item B above, the Deer Creek water source will 14 

also be negatively impacted by the proposed changes to the Edmonds Way drainage basin. Water 15 

previously discharged to Puget Sound will be discharged into the ground within the Deer Creek 16 

wellhead protection area. These impacts should also be evaluated in the EIS. 17 

 18 

D. The SEPA fails to identify and evaluate the impacts caused by the fact that the proposal 19 
violates several laws.  20 

  21 

With one small exception, this issue was not briefed by the City, thus conceding it.   22 

The sole item briefed was clarification that the reference that appeared to refer to a non-23 

existent section of the Storm Water Manual actually refers to a section that does exist. The 24 
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section does not appear, however, to provide all the protections included in the sections 1 

referenced by the current code.  2 

 3 

E. The SEPA fails to identify and evaluate the impacts caused by the fact that the proposal 4 

will flood my property, and others similarly situated.  5 
 6 

The proposed change to eliminate direct discharge from the Edmonds Way basin to Puget 7 

Sound, particularly when combined with the City’s housing commission recommendations, will 8 

increase groundwater flows to my property.  9 

Staff erred in not evaluating the environmental impacts of switching the Edmonds Way 10 

basin from direct discharge to infiltrate to an area that already has excess groundwater (and, as 11 

noted above, a municipal drinking water supply).  12 

 13 

 IV. Summary 14 

 15 

An EIS is required due to the significant adverse environmental impacts of the proposal, 16 

particularly the violation of groundwater quality standards and the flooding. I expect that some 17 

jurisdictions could point to critical area codes that prohibit UIC wells in wellhead protection 18 

areas, or to stormwater code provisions designed to consider offsite impacts and prevent 19 

downstream flooding, but Edmonds cannot.   20 

 21 

 22 

  23 

 24 


